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Dear Participants,

My name is Magne Ove Varsi. I represent one of the co-organizers of this event, Gáldu - the Resource Centre for the Rights of Indigenous Peoples in Norway
 - which I represent in my capacity as its Executive Director. 
My intervention addresses the obligations of States in ensuring that indigenous peoples’ rights are respected and fully implemented whenever industrial activities are planned or carried out on indigenous peoples’ lands and territories, with a particular focus on indigenous peoples’ right to participate in decision-making processes which may affect their rights, interests and societies.

Before I proceed with my intervention, please allow me briefly to inform you about Gáldu - the Resource Centre for the Rights of Indigenous Peoples.

The Centre was established and is funded by the Norwegian Government, but operates as an independent institution. The aim of the Centre is to increase knowledge and understanding on indigenous peoples’ rights, in particular the rights of the indigenous Sami people. It collects, systemizes, maintains and disseminates information and documentation about indigenous peoples’ rights - nationally and internationally. Our target group is everyone who is interested in or searching for information about indigenous peoples’ rights, including schools, academic institutions, voluntary organizations, public institutions and State authorities. 
The main theme for this conference is “co-existence in the Arctic” – that is peaceful co-existence between indigenous peoples and non-indigenous peoples in the Arctic and the Barents Euro-Arctic region. Respect for each others cultures, values, norms, societies and rights is a fundamental prerequisite for a fruitful co-existence between indigenous and non-indigenous societies in the Arctic. 

Indigenous peoples have been, and in many cases still are, deprived of their human rights and fundamental freedoms as distinct peoples. This has resulted in the dispossession of their lands, territories and resources, and prevented them from exercising their right to development in accordance with their needs and interests. The survival of indigenous peoples - as distinct peoples – depends on their possibility to manage their own traditional lands and resources in a manner and mode appropriate to their specific circumstances. 
As far as extractive industrial activities in indigenous peoples’ lands and territories is concerned, there is no doubt that such activities can have extremely negative consequences on indigenous societies, due to their subsistence economies and occupations, and their cultural dependency on their traditional lands and resources. 
Therefore, indigenous peoples have legitimate reasons for being deeply concerned about extractive industrial activities, in particular since developers’ interests normally and unfortunately prevail over indigenous peoples’ interests and rights. Such activities, represents an enormous challenge for indigenous peoples - and in some cases threatens indigenous societies and their economies, cultures and ways of life, including in the Arctic region.  
Hence, it is critical that indigenous peoples, states and extractive industries find ways and forms for addressing and resolving these fundamental challenges to a peaceful and meaningful co-existence. 

International human rights
International human rights law establishes a normative framework for the implementation of indigenous peoples’ human rights. Respect and implementation of these standards, which constitute the minimum standards for the survival, dignity and well-being of indigenous peoples is, in my view, a fundamental criterion for a meaningful co-existence between indigenous and non-indigenous societies.

As pointed out by the UN Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, Professor James Anaya, in one of his most recent reports to the UN Human Rights Council, the demands for recognition of indigenous peoples across the world have led to the gradual emergence of a common body of opinion regarding the content of the rights of indigenous peoples on the basis of long-standing principles of international human rights law and policy.
 
This common normative understanding has been promoted by international and regional standard-setting processes; by the practice of international human rights bodies, mechanisms and specialized agencies; and by a significant number of international conferences and expert meetings. The emergence of this common understanding is reflected in and supported by widespread State practice and constitutional, legislative and institutional reforms at the domestic level. 

For instance, Section 69 of the Constitution of the Russian Federation establishes constitutional guarantees for indigenous peoples. This constitutional provision establishes that the Russian Federation shall guarantee the rights of the indigenous small peoples according to the universally recognized principles and norms of international law and international treaties and agreements of the Russian Federation. 
In 1988, a specific section on Sami rights was included in the Constitution of Norway, establishing constitutional guarantees for Sami language, culture and society. This provision establishes an obligation of the State to create the conditions necessary for the Sami to protect and develop their language, their culture and their society. The concept of culture must be interpreted in line with Norway’s international human rights obligations, and as you all know indigenous cultures can manifest themselves in various ways, including through traditional livelihoods and use of lands and natural resources.

Likewise, section 121 (4) of the Constitution of Finland provides that the Sami people shall be ensured cultural and linguistic autonomy within their Homeland area. The Sami Parliament Act establishes an obligation for authorities to negotiate on all extensive and important questions that can directly or distinctly influence the position of the Sami as an indigenous people. Authorities at local, regional and national levels are obliged to negotiate with the Sami Parliament in matters which directly affect the Sami.
The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) is the most recent and important of the international developments in relation to indigenous peoples’ rights, encapsulating as it does the widely shared understanding about the rights of indigenous peoples.

The three UN mandate-holders specifically mandated to monitor and address indigenous peoples’ rights and issues - the UN Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples (Special Rapporteur), the UN Human Rights Council’s Expert Mechanism on the Rights of Indigenous Peoples (EMRIP), and the UN Permanent Forum on Indigenous Issues (UNPFII) - have all taken the position that the status of UNDRIP goes beyond that of an ordinary declaration adopted by the UN General Assembly.  These mandates are of the view that although the UNDRIP is not a legally binding convention, it is compatible with and expands upon legally binding human rights instruments and international jurisprudence developed by international supervisory bodies and mechanisms.
 

Moreover, these three mandates are also in agreement that the UNDRIP, interpreted in conjunction with other international instruments, provides an authoritative normative framework for the full and effective protection and implementation of the rights of indigenous peoples; as the UNDRIP reaffirms and applies existing human rights standards to the specific historical, cultural, economic and social circumstances of indigenous peoples in different parts of the world. 

There is broad agreement that the UNDRIP must be seen and interpreted in the wider normative context of the innovations that have taken place in international human rights law in recent years.”
 The UN Committee on the Elimination of Racial Discrimination, the treaty body monitoring the implementation of the UN Convention on the Elimination of All Forms of Racial Discrimination, has on several occasions noted the role of the UNDRIP as a normative reference by indicating that the Declaration could be used as a guide to interpret the State party’s obligations under the Convention on the Elimination of all Forms of Racial Discrimination as far as it relates to indigenous peoples.

A similar view on the status of the UNDRIP was taken by the Supreme Court of Belize, in a case on indigenous peoples’ land rights.
 In its judgment, the Supreme Court states that although, unlike resolutions of the UN Security Council, General Assembly resolutions are not ordinarily binding on member states, where these resolutions or declarations contain principles of general international law, states are not expected to disregard them. The Supreme Court emphasized that the UNDRIP was adopted by an overwhelming number of 143 states in favour with only four States against, with eleven abstentions. As far as the obligations of Belize are concerned with respect to respecting and protecting the rights affirmed in the UNDRIP, the Chief Justice of the Supreme Court stated that “it is of some signal importance, in my view, that Belize voted in favour of this Declaration.” The Chief Justice also stated that article 26 of the UNDRIP, which is on land rights, amounts to a general principle of international law on indigenous peoples and their lands and resources. 

The UNDRIP does not affirm or create special rights separate from the fundamental human rights that are deemed of universal application, but rather elaborates upon these fundamental rights in the specific cultural, historical, social and economic circumstances of indigenous peoples. However, as a resolution adopted by the General Assembly with the approval of an overwhelming majority of Member States, the UNDRIP represents a commitment on the part of the United Nations and Member States to its provisions, within the framework of the obligations established by the United Nations Charter, to promote and protect human rights on a non-discriminatory basis. The UNDRIP reflects the existing international consensus regarding the individual and collective rights of indigenous peoples in a way that is compatible with, and expands upon, the provisions of ILO Convention No. 169, as well as with other developments, including the interpretations of other human rights instruments by international bodies and mechanisms. As the most authoritative expression of this consensus, the Declaration provides a framework of action towards the full protection and implementation of these rights.

Indigenous Peoples’ Right to Participate in Decision-Making
Contemporary international human rights standards distinguish between indigenous peoples’ right to make their own independent decisions on matters relating to their internal and local affairs, and their right to participate in external decision-making processes – where others are making decisions that may affect them.

A meaningful co-existence between indigenous and non-indigenous societies and communities in the Arctic requires that indigenous peoples’ rights to autonomy in matters concerning their internal and local matters is respected, and that they effectively can participate in processes where others are taking the final decision in matters affecting indigenous peoples and communities, their rights and interests. 

The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) distinguishes between indigenous peoples’ rights within the realm of their right to self-determination, and their rights in the larger political order of the state. 
The Declaration affirms indigenous peoples’ right to develop and maintain their own decision-making institutions, parallel to their right to participate in external decision-making processes which affect their rights. 

UNDRIP article 18 establishes that: “Indigenous peoples have the right to participate in decision-making in matters which would affect their rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions.”

The distinction between “internal” and “external” spheres is also reflected in UNDRIP article 5, which affirms that indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the state. 
The adoption of the UN Declaration on the Rights of Indigenous Peoples concluded the debate as to whether the right to self-determination applies to indigenous peoples. Article 3 of the UNDRIP acknowledges that indigenous peoples have the right to self-determination, and that they by virtue of that right freely determine their own political status, and freely pursue their economic, social and cultural development. The acknowledgement of indigenous peoples’ right to self-determination should not be construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial or political unity of sovereign and independent States (UNDRIP article 46 (1)).

UNDRIP Article 4, which addresses the internal aspects of the right to self-determination, states that “indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions.” 

In addition to articles 5 and 18, the UNDRIP contains a large number of other provisions concerning indigenous peoples right to participate in decision-making. The UNDRIP contains approximately 21 articles affirming indigenous peoples’ right to participate in decision-making, in one or the other form (articles 5, 10, 11, 12, 14, 15, 17, 18, 19, 22, 23, 26, 27, 28, 30, 31, 32, 36, 38, 40, 41). 

This underscores that indigenous peoples’ right to participate in decision-making is a core principle and right under contemporary international human rights standards. The right is formulated in various ways, including as a right to participate; as an obligation for States to seek free, prior and informed consent from indigenous peoples under certain circumstances; as an obligation to reach an agreement with indigenous peoples; as a requirement of free agreement from indigenous peoples; as an obligation to take measure in conjunction with indigenous peoples; as an obligation to undertake certain activities in consultation and cooperation with indigenous peoples; and as an obligation for States to pay due respect to indigenous customs in decision-making processes.
Article 6 (1) (a) of ILO Convention No. 169 obliges governments to consult indigenous peoples, through appropriate procedures and through their genuine representatives, whenever it is considering legislative or administrative measures which may affect them directly.  Article 6 (1) (b) requires that indigenous peoples “can freely participate… at all levels of decision-making”. This applies to decision making at all levels within the state; national, regional and municipal levels. 

The establishment of processes of consultations with indigenous peoples is clearly the most important way of ensuring effective indigenous peoples’ participation in decision-making. Article 6 (2) requires that consultations are carried out ‘in good faith and in a form appropriate to the circumstances, with the objective of achieving agreement or consent’ to the proposed measure. Although, the obligation to consult under the provisions of the ILO Convention is interpreted as not requiring that an agreement is reached with indigenous peoples, article 6 (2) nonetheless requires that there shall be an ‘objective of achieving agreement or consent’ to the proposed measure. 

In addition to provisions establishing an obligation to consult indigenous peoples in matters which affect them, ILO Convention No. 169 also contains numerous other elements of the concept of participation, including right to ‘participation’ (articles 2, 5, 6, 7, 15, 22, 23); right to be ‘consulted’ (articles 6, 15, 17, 22, 27, 28); obligation to ‘cooperate’ with indigenous peoples (articles 7, 20, 22, 25, 27, 33 ); right for indigenous peoples to ‘decide their own priorities’ (article 7); obligation not to take measures contrary to the freely-expressed wishes of indigenous peoples (article 4);obligation to seek ‘agreement or consent’ from indigenous peoples (article 6); obligation to seek ‘free and informed consent’ from indigenous peoples (article 16);right to ‘exercise control’ (article 7); right to ‘effective representation’ (articles 6, 16).

The UN Human Rights Committee's case law under article 27 of the International Covenant on Civil and Political Rights (ICCPR) also establishes that States are obliged to consult indigenous peoples in situations were measures may affect their right to culture, language or religion.
 

In the case of indigenous peoples’ right to traditional livelihoods, as the basis for their culture or livelihoods, the Committee has established several general principles for the interpretation of article 27.  As to what kind of interference with an indigenous culture constitutes ‘denial’ in the sense of article 27, the Committee developed the combined test of meaningful consultation of the group and the sustainabil​ity of the indigenous economy. 

Indigenous Peoples’ Right to development
The basic normative justification for indigenous peoples’ right under international human rights law, in particular as far as the UN Declaration on the Rights of Indigenous Peoples is concerned, is to provide remedy for historic injustices. The sixth preambular paragraph of the Declaration acknowledges that “indigenous peoples have suffered from historic injustices as a result of, inter alia, their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests”.
The right to development is inherently linked to another fundamental collective right applicable to indigenous peoples; that is the right to self-determination, which includes indigenous peoples’ right to freely pursue their economic, social and cultural development.

It goes without saying, respect for indigenous peoples’ land and resource rights and their right to participate in decision-making is of fundamental importance for indigenous peoples’ right to development. Article 23 of UNDRIP establishes that indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. This should be interpreted in conjunction with article 7 of the ILO Convention No. 169, which establishes that indigenous peoples have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being as well as the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development.
These rights should be settled through appropriate negotiations and just and fair agreements with the indigenous peoples concerned. This would be compatible with international human rights law, including indigenous peoples’ right to self-determination. 
A major barrier that indigenous peoples confront in the enjoyment of their human rights is their historical exclusion from participation in decision-making processes at all levels of government. Historically marginalized from the political mainstream, indigenous peoples have been inadequately represented at the local government level, and have thus been unable to exercise their right to development, in accordance with their own needs and interests. 

In my view, the historical exclusion of indigenous peoples and communities and the need to incorporate them into the development process needs to be fully recognized within the framework of the Barents Euro-Arctic Regional co-operation. 

Despite significant improvements, Arctic indigenous peoples continue to confront discriminatory social and political arrangements that originated in the past, and whose current manifestations impede their effective control over their land, resources and lives, and undermine their cultural identities. Having suffered gradual loss of traditional lands and access to natural resources, they too often rank low in all human development indicators. Adequate health care and quality education is often lacking among Arctic indigenous peoples.

Benefit-sharing
The issue of benefit-sharing is another issue of fundamental importance in the context of meaningful co-existence between indigenous and non-indigenous societies in the Arctic. 

Generally speaking, the situation today is that the State retains ownership of mineral and sub-surface resources and rights to other resources pertaining to lands which indigenous peoples have traditionally owned, occupied or otherwise used or acquired. Indigenous peoples are too often excluded from using and managing these resources, and they do not directly benefit when such resources are exploited. For instance, in Norway, parts of the non-indigenous society in Norway have strongly opposed suggestions that the Sami should have certain direct financial benefits when minerals are extracted in the Sami area. 

Conclusion
In conclusion, I would just like to clarify that I am not proposing that there be no extractive industrial activities in indigenous lands and territories, nor would I be in a position to make any such suggestion on behalf of indigenous peoples, as this is something the indigenous peoples concerned have to decide on themselves. This is an inherent part of their right to self-determination.

My point is simply that extractive industrial activities should not take place in indigenous lands and territories without their prior, free and informed consent. Moreover, the indigenous peoples have the right to a fair share of the benefits from such activities in their lands and territories. 

Thank you for your kind attention.
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