Barents Indigenous Peoples’ Congress 2010

Kirkenes, 4 February, 2010

- Presentation by Mattias Åhrén -

”Juridical aspects with formal representation”

Thank you,

I intend to divide this presentation into three parts.  First, I will address indigenous peoples’ right to self-determination and participatory rights under international law.  Second, a few words will be devoted to how these participatory rights have recently been reflected in certain international bodies, most notably the Arctic Council.  Finally, I will offer some concrete advice as to how the structure of the Barents Euro-Arctic Council can be amended so to better conform with the outlined recent developments in international law. 
Recent years have seen a paradigm shift in international law.  Conventional international law professed a strict state-individual dichotomy.  This implied that states were the only collective legal subject international law knew.  And individuals only, could claim human rights vis-avis the state.  The state-individual dichotomy had no room for indigenous peoples.  They could not claim rights, including the right to self-determination, as peoples, since peoples for international legal purposes were defined as the aggregate of the population of a state or territory.  Neither could indigenous peoples – as collectives – invoke human rights against the state, since human rights were perceived to vest in individuals only.  

These outlined basic features were true for about 350 years, but are no longer true today.  It is now clear that indigenous peoples can enjoy collective human rights proper.  Most notably, they are entitled to the full enjoyment of the right to self-determination, and it is on this right we shall focus today.   

I will not, however, embark on a lengthy exposé over the juridical justification for why indigenous peoples are beneficiaries of the right to self-determination.  This debate is passé.  It is clear that – at least in the context of indigenous peoples – international law no longer understands peoples in terms of passports, i.e. as a population of a state without consideration of whether the state is ethnically and culturally homogenous.  Rather, “peoples”, or at least “indigenous peoples” are understood in a more semantic understanding of the word, i.e. in terms of ethnicity and cultural characteristics.  And as peoples, indigenous peoples have the right to self-determination.   
This right has most clearly and unambiguously been enshrined in Article 3 of the recently adopted UN Declaration on the Rights of Indigenous, which proclaims that “Indigenous peoples have the right to self-determination…”.  Again, I will not dwell long upon the legal justification of the right to self-determination.  But since a few have been quick to dismiss the significance of the Declaration due to its formally non-legally binding character, I will address the legal status of the right enshrined in Article 3 in a few words.  

First, one should be aware of that there is today general agreement on that it is not possible to draw a clear-cut line between so called hard law and soft law sources in international law.  No international legal theory offers a complete scientific answer to international law-making.
  The International Court of Justice have both declared that non-legally binding Declarations such as the Indigenous Declaration can sometimes equally well as formally legally binding international legal sources reflect binding international law.  And at times, the ICJ has even applied formally non-legally binding Declarations as if they were hard law. 
  In reality, it is simply not possible to make a clear distinction between formally legally binding and non-binding international legal sources.  What matters is if in the concrete example, the source in question i) reflects established international law, and ii) receives state support.  And in the context of the UN Indigenous Declaration Article 3, both these questions must clearly be answered in the affirmative. 
As to Article 3’s conformity with international law, one should note that the provision was not a novelty when it was adopted.  On the contrary, the UN Indigenous Declaration Article 3 merely confirmed what had already been proclaimed by numerous other international legal sources; namely that indigenous peoples are entitled to the right to self-determination.   

Further, Article 3 has also been received as binding international law.  References can here be made to the UN Committee on Economic, Social and Cultural Rights, General Comment No. 21, the UN Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, Professor Anaya, has stated that “[The DECRIPS] represents an authoritative common understanding, at the global level, of the minimum content of the rights of indigenous peoples, upon a foundation of various sources of international human rights law,”
 various UN treaty bodies,
 the UN Office of the High Commissioner on Human Rights
, the OAS uses the DECRIPS as “the baseline for negotiations and … a minimum standard” for the draft American Declaration on the Rights of Indigenous Peoples.
  Further, the Inter-American Court of Human Rights relied in part on the DECRIPS when ruling in the Saramaka Case.
  The African Commission on Human and Peoples’ Rights too, has made specific references to the DECRIPS when discussing indigenous peoples’ rights to lands and natural resources.
  In addition, states have generally accepted that indigenous peoples do have the right to self-determination, following the adoption of the UN Indigenous Declaration.
Equally clear is that indigenous peoples’ right to self-determination embrace a right to represent themselves in international processes.
First, one can here point to the deliberations on the UN Indigenous Declaration.  The Declaration process is the only example of an international legal instrument having been negotiated between states and the beneficiaries of the rights, i.e. indigenous peoples.  Moreover, it was clear that states were legally prevented from going ahead and adopting a Declaration that indigenous peoples had not accepted.  Further, the composition of the UN Permanent Forum on Indigenous Issues is yet another evidence of indigenous peoples’ participatory rights as international legal subjects.  The Permanent Forum is the only UN body where member states share decision making power with non-state actors.
  Further, the Expert Mechanism on the Rights of Indigenous Peoples is one of only two advisory bodies the Human Rights Council has established, and consists mainly of indigenous peoples’ representatives.  As Boyle and Chinkin, distinguished legal scholars have observed, indigenous peoples’ participation in the DECRIPS process and the Permanent Forum on par with state representative seem to establish a principle, backed by state practice.  Today, rights of indigenous peoples cannot be determined without their participation and consent.
  As a final example of this international legal rule, one can point to the draft Nordic Saami Convention.  Even though the Saami Convention remains a draft, it is noteworthy that pursuant to Articles 48 and 49, the Convention can only enter into force following the approval of the three Saami parliaments.  Obviously, the draft Nordic Saami Convention was crafted with equal participation of the states and the Saami people.  

In conclusion, it is firmly established in international law that indigenous peoples have the right to self-determination.  It is equally clear that this right embraces a right of indigenous peoples to effectively participate in all decision making processes that affects them, including on an international level.  Obviously, this right pertains also to the Barents Euro-Arctic Council and the Barents Regional Council.  There is no reason why these bodies should be excluded from the general right under international law.  The question is then; how can such participatory rights be designed?
Here, I think one can find inspiration in a body similar to the BAEC, namely the Arctic Council.  Pursuant to Article 2 of the Declaration on the Establishment of the Arctic Council and Part II, Paras. 4, 5 and 21 of the Arctic Council Rules of Procedure, indigenous peoples enjoy status as Permanent Participants in the Arctic Council.  As Permanent Participants, the indigenous peoples may participate in all meetings and activities of the AC, and be represented by a head of delegation (para. 4).  The Rules of Procedures further underline that as Permanent Participants, indigenous peoples must be allowed to participate fully and effectively in such meetings and activities (para. 5).  True, the Permanent Participants’ lack of voting rights implies that also the participatory structure of the AC fails to meet the standard set by international law.  Still, the AC can offer certain guidance to a workable participatory structure for indigenous peoples also to the BAEC and BRC.     
Therefore, in conclusion, I would submit that:

As indigenous peoples, the Nenets, Saami and Vepsian peoples are entitled to the right to self-determination.  By virtue of that right, these peoples have the right to represent themselves in international affairs, including in the BEAC and the BRC.  The Nenets, Saami and Vepsian peoples’ participation in the BEAC and the BRC shall first and foremost be achieved by them each being granted status as Permanent Participants to the BEAC and the BRC.  Each people shall in other words be allowed to represent itself directly in these bodies, and not indirectly through the Working Group of Indigenous Peoples.    

As Permanent Participants, the Nenets, Saami and Vepsian peoples are entitled to full and active participation within the BEAC and the BRC.  This principle applies to all meetings and activities of the BEAC and the BRC, from ministerial meetings to regional meetings.  They shall be represented by Heads of Delegations appointed by them, and be provided with ample speaking time at each meeting.

Thank you.
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